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Title
Preparation for Trial

Solicitor’s role

(
Solicitor’s case

(
Solicitor controls the file;

(
Solicitor instructs Counsel;

(
Solicitors responsible to client;

Narrative: This is your case

(
You control the witnesses; the file; the paperwork; the documents; the evidence; the witnesses to fact; expert witnesses.

(
You also instruct Counsel.

(
The Solicitor is answerable to and responsible for the client.  Do not lose sight of that.
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Three Simple Rules
1.
Preparation ( of pleadings

2.
Preparation ( of evidence – factual and expert

3.
Preparation ( coordination for Trial

Narrative:  The Solicitor must take responsibility for every aspect of the case when bringing a matter to Trial.  It is not just for Counsel; not for the client; not for the expert; not for the witnesses.  Each will play their part but the Solicitor must bring this altogether.

If the Solicitor coordinates the evidence, the pleadings, the documents, the witnesses and Counsel and bring them altogether for Trial the task is almost complete.
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Where to start?

1.
Pleadings








O18


( Procedurally complete


( Cover all issues

2.
Interlocutory 


( Matters NFBP/Replies






O18R12


( Interrogatories







O26


( Inspection








O29 


( Discovery








O24

( Non-party Discovery






O24R8

Narrative:  Order 18 of the Rules of Supreme Court sets out the timetable for the pleadings:

Statement of Claim 6 weeks after Appearance: Defence 21 days after Statement of Claim.

Order 18 also defines what should be contained in the Statement of Claim and Defence.  

Order 18 Rule 19 provides a remedy for frivolous or vexatious pleading.

Order 19 provides remedies for defaulted pleadings.

Traditionally many Solicitors in Northern Ireland leave the pleading of an action to Counsel and do not contemplate a role checking their pleadings against their instructions and their evidence.  It is also common practise in Northern Ireland for pleadings to be worded in a vague and imprecise manner.  The catch all approach is popular based on the principal that if I include every possible allegation I won’t miss anything.

The Judiciary are becoming more intolerant however of that approach and reform bodies and commentators are particularly critical of that mindset as it prolongs cases, delays dispute resolution and increases costs.  The duty of a Solicitor is to have a sound knowledge of both Order 18 and Order 19.  They should carefully read and understand the pleadings in any action over which they have conduct and ensure that they have instructions, evidence and if necessary documentation to prove what has been stated.

A few examples: -

(
Have you fully pleaded a client’s financial loss? 

(
Does the medical evidence support the particulars of personal injury and visa versa?

(
Have you sufficient technical evidence to deal with liability or factual pleadings?  The reverse also applies.

The Interlocutory issues must all be addressed in turn as the first step of preparation for Setting Down and for Trial.
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Ten Points of Good Litigation Practise
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Litigation Pitfalls

Narrative:  The points of good litigation practise and the litigation pitfalls were drafted for publication in the Writ at the request of the Law Society Council to promote good practise in litigation, particularly in the High Court.  The principals however could equally apply in the County Court and indeed in most areas of contentious practise.  The Law Society through the Contentious Business Committee asked the writer and Ms Barbara Jemphrey of the IPLS to put together a couple of documents highlighting good practise and bad practise.  Our approach was to identify a short form easy to read set of guides that would make practitioners think. 

These apply to litigation generally but are worth particular attention as an early step in Trial preparations.
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Close of Pleadings

(
O18 R20 (
21 days from Reply to Defence, 




Or 21 days after Defence

Setting Down

(
O34R2 (
6 weeks, Plaintiff shall SD

(
O34R2 (2) (
In default

· Defendant can SD, 

· Or seek dismiss

Narrative:  It is important to know the definition of when pleadings close.  Particular reference should be made however to the provisions of Order 34.  

It is usual for the Plaintiff’s Solicitor to set a case down for trial and the time scale is fairly tight given the work that ought to be completed in preparation for Setting Down.

Order 34 Rule 2 (2) is a provision that is often overlooked by practitioners.  It allows the Defendant to seize the initiative and to either force setting down or themselves proceed to set down.  In the past this has been an underused provision but it is now gaining in popularity.  A Plaintiff’s Solicitor must therefore act diligently when approaching close of pleadings and prepare their case in anticipation of early setting down.
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Evidence/Proofs
(
Check evidence and pleadings at Defence.

(
Proofs at Close of Pleadings.

(
Comprehensive Brief to Counsel.

(
Action Proofs ASAP.

(
Only then Set Down.

Narrative:  Many Solicitors pay limited heed to presentation of evidence in proof of their case.  They choose to leave this entirely to Counsel when they seek Direction of Proofs.

I believe that this is fundamentally wrong.  A Solicitor must review the basis of the case they choose to present and determine how they will present the evidence in proof of that case.

They should certainly engage Counsel to conduct the same exercise and to Direct Proofs for Trial.

If the Solicitor however leaves this entirely to Counsel they will have no real understanding thereafter of the case and will be in danger of being over reliant on Counsel.  They will have difficulty preparing and controlling witnesses.  Rather than steering or driving the case they will require Counsel’s intervention to do so.  They will not be working with Counsel, they will not be instructing Counsel, and they will be working on the instruction of Counsel.

A Solicitor’s role is ultimately to advise and guide the client.  They often act as a buffer between the client and Counsel and perhaps between the client and witnesses providing an interpretation of the evidence and advice on how that may affect the case.  A Solicitor will be unable to fulfil this role if they are not intimately knowledgeable of the facts, of the pleadings and of the evidence available.

By all means you should obtain Proofs from Counsel but you should work with Counsel in complying with those Proofs and if you have concerns or queries or suggestions do not hesitate to go back.  

At this stage of a case timing is all important.  You are working against the limits imposed by the Rules and yet you must proof your case for Trial before you set down otherwise you will find yourself facing Listing for Trial before you are ready.

Slide 9




Evidence
(
Statement of the client.

(
Witness statements.

(
Civil Evidence (NI) Order 1997.

Narrative:  Before Setting Down you should ensure you have a detailed statement from your client, covering all of the issues raised in the litigation.  Not only will the statement provide a useful summary of the client’s case but also it will provide you and Counsel with protection against the situation where a client deviates from their evidence or changes their instructions in the lead up to Trial or in evidence.

It is good practise to have signed and dated statements from all witnesses upon whom you intend to rely, even those upon whom you do not intend to rely as you have proof of what they will say should you need to justify why they are of no assistance.  In practise however this is not always possible, at very least you should keep a written attendance of any discussion with a witness.  

Should a client or a witness die or become incapacitated from attending Trial you can serve their statement on the other parties and seek to rely on it under the Civil Evidence (NI) Order 1997.  The Order allows such a statement to be admitted in evidence, it is for the Court to attribute the weight that should attach to that.  See Maguire –v- Harland & Wolff (2005). 
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Medical Evidence
O25

(
Plaintiff must disclose if relied on.

(
Defendant must disclose following examination.

(
Disclosure 10 weeks from close of pleadings.

(
Thereafter within 21 days.

O38 Presentation of Evidence

(
Serve Notice if object to a medical

Narrative:  It is important before Setting Down that a Solicitor reviews their medical evidence and their obligations under Order 25.  Have you shared the medical evidence upon which you intend to rely at Trial?  A Plaintiff has an option, they need only disclose evidence if it is to be relied upon.  A Defendant however must disclose any medical that follows an examination of the Plaintiff.  

Is the medical evidence now complete?  Do you need a review before the Trial?  If so from what specialty?  Steps should now be taken to arrange additional medical evidence that is required.

If any party objects to any medical or medicals that have been served on them being introduced in evidence at the Trial they must serve a Notice under Order 38 raising objection.  If they do not then the party who has served the medical can submit it in evidence at the trial without further proof.  The Order stipulates “sufficient notice” shall be given so that the maker of the report can be brought to Trial to give oral evidence in proof.
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Order 38 and Discovery
(
Maps, plans, photographs or models to be disclosed.

(
Objection to be raised by Notice.

(
Check Discovery complete (O24R2/R3).

(
Specific Discovery (O24R7).

(
Non-party Discovery (O24R8).

Narrative:  It is easy for a Solicitor to omit serving photographs, maps or plans that may be relied upon in proof of their case at the Trial.  

For example, a Plaintiff’s own photographs of the accident locus; or on the Defence side photographs or video evidence of surveillance.

Late service may result in the Court refusing to admit the document or piece of evidence, which could have serious consequences.

Another useful tool: A Notice Admit Authenticity can be served under Order 27 Rule 5.  This may avoid a party having to prove a document by serving it on another party who must object within 21 days to the document being relied upon.

It is also incumbent at the Setting Down stage for a Solicitor to carefully check the completeness of Discovery.  It should certainly have been provided at this stage and if not should be sought before Setting Down.  The Solicitor should also check after Discovery that the List offered by them or to them is a complete reflection of the documentation that one would expect or require.  If specific Discovery is required it should be sought now.  

Non-party Discovery should be sought pre-setting down if required.  

The most usual example would be GP notes and records or medical records.  But also Social Security records might be required, HSENI records, records from an employer or former employer.  The application for Discovery is made under Section 32 (1) of the Administration of Justice Act 1970 and O24R8 of the RSC.
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Interesting Examples
1.
Irwin –v- Donaghy (1994).  Access to medical records.

2.
Clough –v- Tameside HA (1998).  Waiver of privilege.

3.
Lucas –v- Barking Trust (2003).  Waiver of privilege.

4.
C2H5OH – Alcohol.

5.
Elliott –v- Laverty and Elliott (2005).

Narrative:  These are just a few examples of decisions on evidential issues that may be relevant to your preparations for Setting Down and thereafter for Trial. 

1.
Irwin –v- Donaghy and ors (1994) is a Judgement of Mr Justice Girvan which outlines when medical records may be considered relevant for disclosure purposes.  A Plaintiff’s Solicitor has a duty to protect their client against unmerited requests for access to medical records.  Such records by their nature are privileged and should not be disclosed unless they are relevant within the confines of this Judgement.  Furthermore they should not be disclosed without the consent of the client.

2.
Clough –v- Tameside and Glossop Health Authority (1998) deals with a situation where an expert relies on a particular document in preparing a report that is exchanged.  The documents might otherwise be considered privileged and not one that requires to be disclosed on Discovery but this case determines that reliance upon a document creates a waiver of privilege and the document can then be disclosed.  Practitioners ought to be aware of it throughout litigation but it becomes more relevant when setting a case up for Trial.  

3.
A contrasting authority is found in Lucas –v- Barking, Havering and Redbridge Hospitals NHS Trust (2003).  In this case a document was referred to in an affidavit and it was argued that that constituted waiver of privilege.  The Judge stated:

“A mere reference to a privileged document in an affidavit does not of itself amount to a waiver of privilege…the test is whether the contents of the document are being relied on…”

4.
Alcohol can be a prevalent feature in litigation.  Perhaps the Plaintiff took a lift in a car with a driver who was drunk; perhaps the Plaintiff has fallen when under the influence of alcohol.  How do you prove the influence of alcohol?  How do you prove the relevance?  You may need an expert to comment on how a particular reading may have contributed either to the Plaintiff’s actions or the Defendants.  Would their condition have been obvious?

Proof of alcohol ingestion is generally found in the medical records but can the records be relied upon?  In some cases the author or authors for example Doctors, Nurses or Paramedics may have to be in attendance to prove what they have recorded.  

5.
Elliott –v- Laverty and Elliott is a Judgement by Mr Justice Higgins developing the Frume –v- Butcher contributory negligence arguments for failing to wear a seatbelt.  It is not enough to prove that a seatbelt was not being worn it must be proven that this would have avoided or reduced injury.  Can you prove the absence of a seatbelt?  Have you medical evidence to comment on causation?  

This is not an exhaustive list these are examples of how a Solicitor in conjunction with their Counsel should address the preparation of their evidence for Setting Down and then for Trial.
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Counsel and Proofs
(
Brief Counsel early.

(
Deal with Proofs immediately.

(
Arrange consultations ASAP.

(
Return to Counsel as required.

(
Balance SD and Proofs.

Narrative:  Discuss each.
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Post Setting Down
(
Provisional List 3/4 months.   

(
Call Over before Registrar.

(
Proposed listing 4 weeks.

(
Review process.

(
Proactive approach: agree dates.

Narrative:  (See Practice Direction: Case Management of QB Actions: November 2000).  Currently about 3 to 4 months after Setting Down a case will appear in the Provisional List.  This List is published by the High Court Lists Office and sent to each Solicitor involved.  The Solicitors should review the file and consider if the matter is ready for Trial.  It is good practise to liaise with your colleagues representing other parties to the action and see if agreement can be reached either on fixing a date for Trial or adjourning the matter.

The Provisional List is referred to a Call Over before a Registrar in the High Court on a Monday morning.  Representation is required of each party before the Registrar and the person attending should have a good working knowledge of the file.  If a case is to be adjourned good reasons should be advanced with an indication when it is to be adjourned to.  If a case is to be listed the preferred dates should be indicated and the duration of the Trial should be stipulated. 

The Call Over proposes listing usually 4 weeks thereafter.  However the Lists Office will facilitate listing at any time by agreement.  

A prudent Solicitor upon seeing a case in the Provisional List will prepare a List or worksheet of witnesses and will write to each of them to ascertain their availability for the proposed week but also alternative weeks or even months thereafter.  If it can be agreed with the other parties that the case is ready for Trial the most suitable dates should be agreed if possible.

With older cases or cases that have been persistently adjourned at Call Over the Registrar may choose to refer to the Senior Queen’s Bench Judge for a review of the case. (Present practise, just recently introduced, is that 5 adjournments at Call over earns automatic referral to the Judge). The reviews are currently conducted on a Friday morning at 9.30am and the Solicitor with carriage of the action is expected to attend without Counsel and explain the position and the reasons for delay in listing.

If a particular Solicitor or party is dragging its feet in moving a case towards Trial any other party may through submissions to the Registrar ask for a case to be put before the Review Judge.  In effect a case management will be conducted by the Judge in moving the case to a position wherein it is fixed for Trial.  It is my view that this process will become more commonplace thus placing greater emphasis on the role of the Solicitor in preparation for Trial.

The most effective method of seeking to list a case is to adopt a pro-active approach and agree a timetable for completion of evidence with the other parties and then agree dates for Trial, which can be notified to the Lists Office any time.
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Witnesses
(
Check witness availability at the earliest opportunity.

(
Attempt to agree dates for Trial to suit.

(
Expert witnesses need closest attention.

(
Ensure you confirm Trial date.

(
Subpoena witnesses where necessary (pay viaticum).

(
Ensure early/proper service.

(
Keep witnesses sweet.
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(
Witness worksheet:  useful tool.

(
File worksheet recommended.

(
Trial bundles.

(
Brief to Counsel.

(
Expert witnesses: consultations.

Narrative:  Worksheets are an essential tool for Solicitors as they provide an immediate point of reference, and at a glance record of the history of a case and the set up for Trial.  For example, date of accident; other Solicitors involved, dates when medicals were received or shared; dates when expert evidence was obtained/shared.

Witness worksheets illustrate at a glance who is attending on your case.  Date they were notified; if subpoena issued; if so when served.  Simple information such as telephone numbers can save chasing after them.

Trial bundles should always be prepared.  The best point of reference for these is the Commercial List Practice Direction. No 1/2000. Available at www.courtsni.gov.uk and click on Supreme Court then Commercial List.

It is important the Solicitor liaise with Counsel in cases with difficult expert evidence.  A consultation on the morning of the Trial may not be sufficient.  Earlier meetings may be required often in complex cases over the weekend before the Trial.  As an alternative a Solicitor may coordinate a telephone conference with the expert at home or at work in advance of a Trial.
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 Conclusions
(
Solicitors should take greater responsibility for handling High Court litigation.

(
There should be less reliance on Counsel.

(
That will require knowledge of the Rules.

(
It will require knowledge of aspects of case law that impact on Rules and procedures.

(
Solicitors will then make more informed decisions.

(
Solicitors will retain the initiative in conducting a case.

Narrative:  It has been my experience in 20 plus years of practise in the High Court in Northern Ireland that many Solicitors do not take proper responsibility for their role in handling a case.  They rely on their client, on expert witnesses and on Counsel.  When things go wrong they find themselves in bother.  At the end of the day the buck stops with the Solicitor!

In stating that there should be less reliance on Counsel I do not mean that Solicitors should be running cases without Counsel.  At present you must have Counsel to present a case in the High Court in Northern Ireland.  Solicitors can and should however be more actively involved in the prosecution and negotiation of cases which may earn them enhanced fees.

When Counsel is involved Solicitors should work with rather than defer everything to Counsel.  Litigation is a team effort and the Solicitor must play a part in team tactics and in decision making.  After all the Solicitors is accountable and answerable to the client.

There is no excuse for not knowing the Rules.  They are easily accessed and the essential Rules can be counted on your fingers.

A Solicitor who is pro-active will better serve their clients and should produce better results.

Two other useful documents that you should consider are:

1.
A Practical Guide to the High Court Call Over prepared by Caoimhe O’Doherty formally of Campbell Fitzpatrick Solicitors and published in the Spring 2006 in the Writ.

2.
Solicitor’s Guide to Listing Queen’s Bench Cases published in the Writ in May 2003.

Both of these documents I will attach to this presentation and it will be available on the IPLS website but also on the Campbell Fitzpatrick website.
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Confidence in Litigation is Beneficial

