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Corporate Manslaughter

The Corporate Manslaughter and Corporate Homicide Act 2007, is set to come into force in April 2008.  This will have far reaching implications for large swathes of the business community as well as public sector organisations such as the NHS.  Consequently therefore we will try to impart in you the necessary knowledge of the legislation in order to ensure you that you can put into practice the old saying “forewarned is forearmed” and consequently avoid any nasty mishaps.

As some of you may be aware there is already legislation in place which deals with accidents in the workplace which result in death, over and above the health and safety legislation which obviously aims to prevent such fatalities.  This begs the question why have the government chosen to act recently in order to shake up this area of the law and introduce a fresh approach to the issue?  This is one of the first issues which we would propose to deal with during the course of this talk.  After explaining the background which has given rise to the movement in favour of change we would then hope to briefly recap on the process through which the actual piece of legislation itself has gone through an order to reach the statute books in its current form.  Thereafter we intend to explain the actual offence itself along with details regarding who it applies to.  Next we will break down each of the various strands of the legislation and try to bring a little more depth to your understanding of the offence and make you aware of some the issues which have given rise to discussion among annalists and commentators.  Finally then we will briefly outline the punishments which any organisation can be hit with in the event they are convicted of the offence of corporate manslaughter.  

At the end of the talk we will be only too happy to receive your questions and if there are any points which you wish to raise we would be most grateful if you could do so at that stage.  

Background

It may come as something of a surprise or a nasty shock to you to learn that globally, each year, there are more people killed at work than there are in wars.  When we consider the amount of publicity currently being given to the ongoing violence in Iraq, Afghanistan and Kenya then you can begin to understand that the problem with fatalities at work is a serious one and not simply consigned to the occasional spot of misfortune.  The problem as you might expect is much more prevalent in developing and third world countries but the statistics within the UK itself make far from pleasant reading.  During a forty-year period spanning from 1966 to 2006 around forty thousand people were killed in work related accidents.  More recent figures suggest that the average rate of commercially related fatal accidents is around four hundred per year within England, Scotland, Wales and Northern Ireland as a whole.  Despite this worryingly large number of unfortunate and, quite often avoidable deaths, only thirty-four companies have been prosecuted since 1966 under the existing legislation which covers the issue of corporate manslaughter.  The difficulties with the existing legislation become even more clear when we consider that, on only seven occasions have companies or public bodies been successfully convicted.   Lets just take another second to consider that, despite forty thousand deaths there have only been seven successful convictions.  Of the seven successful convictions, most of these have come in high profile pubic accidents which resulted in large scale fatalities.  Examples include recent rail disasters over the last ten years as well as shipping disasters.  Accidents which have resulted in only a small number of deaths have often not been successfully prosecuted.

The first high profile case which gave rise to murmurings of discontent involved a ship called the “Herald of Free Enterprise” which was a P & O Ferry Ship which capsized in 1990.  One hundred and ninety two people lost their lives but ultimately a corporate manslaughter case collapsed when prosecutors were unable to bring evidence to convince the Judge that one senior person could be singled out as the “directing mind” behind the company and accordingly responsible for the lapses which led to the fatality.  The inability to secure a conviction in this case highlighted the glaring difficulties and over the next ten years the groans of discontent and the clamour for change increased.  Another prosecution following the Southall rail crash in 1997, which caused seven deaths and one hundred and fifty-one injuries, failed due to similar difficulties with the existing legislation.  One rare example of a successful conviction involved the 1999 Paddington rail crash which resulted in thirty-one deaths and over four hundred injuries. On that occasion Network Rail were found guilty and fined £4 million.  Although the sum of £4 million seems like a substantial amount, and indeed as Court fines tend to go it is significant, nonetheless for an organisation of its size many commentators felt it represented a relatively light punishment for Network Rail given the scale of the tragedy which was caused by the company’s negligence.

Arguably the majority of the difficulties with the current legislation emanated from the hefty requirements in order to secure a successful conviction.  One of the key  requirements was that an organisation’s guilt had to be linked to the negligence of a specific individual, who was considered to be the embodiment of the organisation.  This was often referred to the “directing mind” concept.  As you might imagine this identification principle made it difficult to secure convictions against large companies and organisations such as the NHS with hundreds or thousands of employees as, unlike in small organisations, it was practically impossible to single out one individual who’s thinking and decision making amounted to the “directing mind” behind he company or organisation.  This was the rock on which many potential prosecutions perished and were not pursued.  The actual official process which ultimately culminated in the passing of this Act began in 1996 with a Law Commission Report which included proposals for the new offence of corporate killing.  The sluggish but steady progress towards the goal of change gathered momentum in the year 2000 when the government published a consultation paper for general consideration.  In March 2005 a draft corporate manslaughter bill was published and this then went through the usual process of scrutiny by the Home Affairs and the Working and Pensions Select Committees.  It was eventually introduced to the House of Commons and there followed a lengthy debate on the merits of the new proposals.  Ultimately the legislation was passed and received the Royal consent on the 27th July 2007.  The new instrument, which as we have indicated previously will be known as the Corporate Manslaughter and Corporate Homicide Act 2007, will come into force on the 6th April this year.  

The Law

Section 1 of the Act provides in respect of the offence.  It states that;

“S(1) An organisation to which this Section applies is guilty of an offence if the way in which its activities are managed or organised – 

(a) Causes a person’s death, and 

(b) Amounts to a gross breach of a relevant duty of care owed by the organisation to the deceased.”

The organisations to which this Section applies are a corporation, a department or other body listed in Schedule 1, a police force, a partnership, a trade union or employer’s association that is an employer.  Schedule 1 of the Act provides a list of government departments to which the legislation applies.  You will be pleased to learn that the legislation applies to all branches of government including the National Health Service encompassing the Health and Social Services Trusts in Northern Ireland etc.

The offence created by the new legislation is concerned with corporate liability of the organisation itself and does not apply to individual directors, senior managers or other individuals.  Nor is it possible to convict an individual of assisting or encouraging the offence.  However it must be noted that individuals can already be prosecuted for gross negligence manslaughter/culpable homicide and for any health and safety offences.  This Act does not change this and prosecutions against individuals will continue to be taken where there is sufficient evidence and it is in the public interest to do so.  

Scope of the new offence

The new offence builds on the responsibilities that employers and organisations already owe to their employees, in respect of the premises they occupy and in relation to the activities that they carry out.  For the new offence to apply, the organisation concerned must have owed a relevant duty of care to the victims.  The offence itself occurs where an organisation is in gross breach of a relevant duty because of the way its activities were managed and organised and this causes a death.  The Act also sets out a number of exemptions covering deaths connected with certain public and government functions.  Areas in which exemptions apply include military operations, emergency response etc. 

Owing a duty of care means that an organisation has an obligation to take reasonable steps to protect a person’s safety.  These duties already exist, for example, in respect of systems of work and equipment used by employees, the condition of work sites and other premises occupied by an organisation and in relation to products or services supplied to customers.  It must be stressed that the Act does not create new legal responsibilities on the part of employers or occupiers.  These duties are already owed in the civil law of negligence and the new offences based on these.  

Relevant duties are set out in Section 2 of the Act and include, employer and occupier duties, duties connected to supplying goods and services, commercial activities etc.  Statutory duties are not owed under the Health and Safety Legislation however it is important to realise that many of the duties under the Health and Safety Legislation actually replicate or duplicate duties already imposed by the law of negligence.

The legislation offers a partial exemption meaning that the new offence will not apply unless the death relates to the organisation’s responsibility as an employer or as an occupier of premises.  With specific reference to NHS Trusts (including Ambulance Trusts) this does not exempt duties of care relating to medical treatment in an emergency, other than triage decisions (determining the order in which injured people are treated).  The extent of the exemption to prosecution is therefore severely limited.  

When will an organisation be prosecuted and convicted:-

Corporate manslaughter will continue to be an extremely serious offence, reserved for the very worst cases of corporate mismanagement leading to death.  The offence is concerned with the way in which an organisation’s activities were managed or organised.  Under this test, the courts will look at management systems and practices, across the organisation, and whether an adequate standard of care was applied to the fatal activities.  A substantial part of the failing must have occurred at a senior management level.  Juries will be required to consider the extent to which an organisation was in breach of health and safety requirements, and how serious those failings were.  They will also be able to consider wider cultural issues within the organisation, such as attitudes or practices that tolerated health and safety breaches.  The threshold for the offence is gross negligence.  The way in which activities were managed or organised must have fallen far below what reasonably could have been expected.  The failure to manage or organise activities properly must have caused the victim’s death.  

The prosecution must therefore prove that any decision that was taken or the policy which was formulated and ultimately led to an accident, was the work of senior management.  The identity of those persons in senior management will be decided by the judiciary on a case by case basis.  The guidance however says that senior management are “…the people who make significant decisions about the organisation, or substantial parts of it.  This includes both those carrying out headquarter functions …as well as those in senior operational management roles.”

There is of course a danger that some organisations might see the senior management test as an excuse to delegate health and safety responsibilities away from senior management to middle and lower management in an effort to avoid criminal liability.  Failure by senior managers to manage health and safety adequately, including through inappropriate delegation of health and safety matters, will leave organisations vulnerable to corporate manslaughter charges.  

Before leaving his particular topic I would like to say a number of words concerning what constitutes a “gross” breach of the duty of care.  In order for a breach to fall into that category it must be established that an organisation’s conduct has fallen far below what could reasonably have been expected.  Minor errors are unlikely to be enough and it will be necessary for the prosecution to establish that glaring mistakes have been made in order to fulfil this aspect of the definition.  

Sanctions and penalties

If a prosecution is successfully brought then the courts have a number of options available to them in terms of punishment.  The penalties for an organisation found guilty include an unlimited fine, a publicity order and a remedial order.  The concept of an unlimited fine is self-explanatory and there are a number of factors which will probably be taken into consideration when deciding upon the size of it.  These factors include:

1. Was the breach with a view towards profit?

2. The degree of risk taken.

3. The level of danger involved.

4. The size of the offending organisation.

5. The overall scale of the offending.

Matters such as the attitudes, policies, systems and accepted practices within an organisation which led to the safety failures are likely to be seriously considered as part of the process in assessing any fine which may be imposed.  

The other option which will be immediately available to the Courts as and from the start of April when the legislation comes in to force is the remedial order.  The onus is on the prosecution to apply for such an order if they feel it is necessary and if it is granted it will require the offenders to take whatever steps are considered necessary in order to ensure that a repeat of the problem does not occur again.  It would be anticipated that such orders are likely to be extremely rare as a significant investigation will have taken place long before the matter goes as far as Court and at that earlier point in time the investigating bodies are probably likely to make companies aware of any steps or changes they feel are necessary.  It would obviously be in an organisation’s best interests to comply with such suggestions at the earliest possible opportunity and as a result it would be most surprising if remedial orders were acquired on a regular basis in cases of this type. 

The final option which the legislation make reference to is the publicity order.  If such an order were made this would require the offending organisation to publicise the fact that they had been convicted of the offence.  At present such orders cannot be made as sentencing guidelines and indeed general guidance in respect of this type of order are the process of being formulated.  It is anticipated that the necessary structures should be in place by autumn of 2008 and therefore this tool will also become available to the judiciary when passing sentence of offending parties towards the end of this year.

Just a couple of small points before we finish the talk:

Firstly it is possible for an individual to bring a private prosecution under the legislation but in order for him or her to do so it would require the consent of the Department of Public Prosecutions.  Also, for organisations with interests abroad it will be of interest to learn that the legislation only applies to deaths within the UK and any fatalities which take place overseas will be subject to the legislation of the country in which they happen.  
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