CALCULATING DAMAGES

The intention of this paper is to consider the approach to damages in a typical personal injury case where the negligence on the part of the Defendant has caused severe personal injury to the Plaintiff.  For the purposes of exploring the various facets of a special loss claim, I am assuming that the Plaintiff in the particular case has suffered severe personal injury including brain damage.  My talk does not deal with structured settlement but only with the conventional methods of assessing damages.  My reasons are threefold.  Firstly structured settlements have yet to find favour in this jurisdiction and are rarely employed.  In other jurisdictions, where the court has power to order that damages be awarded by means of periodical payments, such payments have fallen out of favour as a consequence of the complexity and uncertainty inherent in any periodical payment scheme.  Thirdly in any “top down” structured settled, the first step must be the conventional method of assessing damages.  Damages must be assessed or agreed on a conventional basis before any structure can be either investigated or implemented. 

General Principles

In the context of any personal injury claim, the starting point for the assessment of damages both general and special is the maxim “restitutio in integrum”.  In other words the intention of damages is to restore the Plaintiff, by means of monetary compensation, as far as this is possible, to the position he or she would have been in but for the negligence.  In cases of severe injury it is obviously impossible to return the Plaintiff to the pre-injured state.  In the circumstances, apart from general damages for pain and suffering and loss of amenity etc, special damages are intended to compensate the Plaintiff fully for the extra costs foreseeably and reasonably incurred and resulting from the disability.  The intention of damages is to minimise the effect of the disability and maximise the Plaintiff’s potential and quality of life.  The usual principles applicable to damages awarded in respect of negligence and breach of statutory duty apply namely;  foreseeability, remoteness and reasonableness.  In simple terms only that expenditure which is reasonably necessary, as opposed to desirable, will be recoverable.  

Recent years have witnessed, in this jurisdiction, a gradual increase in the level of damages awarded in the most severe cases.  Certainly damages are substantially greater, even allowing for inflation, than they were ten years ago.  The single most significant reason for the higher levels of awards being achieved on behalf of Plaintiffs in this jurisdiction has been the greater expertise, professionalism and co-operation amongst Plaintiff lawyers which has led to claims being quantified more accurately and in greater detail than previously.  Three principal factors influence the current level of awards:-

(a) Seriousness of the disability.  The most gravely damaged do not always receive the largest award.  This is partly because life expectancy is likely to be reduced, but also because the damages to cognitive functions may be such that they are incapable of benefiting from expensive equipment, therapies or education.  The highest awards will always be in favour of those with an intact or nearly intact intellect but with high care demands. 

(b) Life expectancy.  This speaks for itself.  Life expectancy could form the basis of an entire talk on its own.  With potential care costs amounting to £50,000 per annum, quite clearly greater life expectancy will significantly increase the value of a special loss award.  In cases where a lump sum is to be awarded to the Plaintiff based upon estimated future costs of care or future loss of earnings, a fair determination of the present value of those costs must be made.  That determination has two main components.  The annual cost of, for example, care and the likelihood of future survival.  For persons without significant medical conditions or disabilities, the appropriate figures for life expectancy and the annual probability of survival are provided in the “Actuarial Tables with Explanatory Notes for use in Personal Injury and Fatal Accident Cases” (more commonly known as the “Ogden Tables”).  For persons with severe disabilities, and thus increased annual risk of mortality, however the issue of life expectancy is more contentious and will demand individual evidence from medical experts appointed on behalf of the Plaintiff. 

(c) The final significant factor which affects the current levels of awards in our courts relates specifically to the quality of the lawyers on both sides of the case.  Our adversarial system means that Plaintiff solicitors who fail to properly investigate and quantify the claim or who fail to negotiate with sufficient rigour will recover substantially less for their clients than the claim is really worth.  The converse is also true in respect of Defendant’s solicitors whose failings will lead to a substantial loss of money where a Plaintiff’s claim could otherwise have been limited.  

In terms of investigating the loss incurred by the Plaintiff in any case, it is incumbent upon the practitioner to ensure that he or she starts collating factual information at the first interview.  In addition to completing a questionnaire at the time of the first interview you should, in the ordinary course of events advise your client or your client’s representatives to keep a diary in respect of all expenditure incurred as a consequence of the accident.  The injured party or his representative should also keep all records for travel and other expenses.  A schedule of expenses should be prepared and updated on a regular basis by the representative of the Plaintiff to ensure that all items are properly claimed at the business end of the litigation.  

HEADS OF DAMAGE

Not all of the following heads of damages will be appropriate in every case:-

(A) General damages for pain and suffering and loss of amenities  

The starting point, at least in High Court litigation, in this jurisdiction for the assessment of general damages is the Green Book.  The Green Book is however, at the time of this talk, out of date and in need of revision.  In order to ensure that the Plaintiff is fully compensated in respect of personal injuries sustained by him, damages for pain and suffering and loss of amenity must be assessed under the following sub headings:

(i) Physical pain and suffering.

(ii) Awareness of accelerated death.

(iii) Sexual dysfunction.

(iv) Loss of joy in work.

(v) Loss of holiday.

(vi) Loss of sporting activity.

(vii) Impairment of house-keeping abilities. 

(viii) Psychological problems.

Many of these headings in respect of damages for pain, suffering and loss of amenity are self explanatory.  It is incumbent upon the Plaintiff’s representative to ensure that detailed witness evidence is prepared from the Plaintiff as well as from his family and friends in relation to the affect the injuries have had upon the Plaintiff.  That evidence should emphasis the loss of amenity including sports, hobbies and leisure activities.

The Plaintiff is entitled to seek damages in respect of the loss of congenial employment if the Plaintiff has lost the job that he loves.  This is generally applicable to professional, artistic, sporting and uniformed occupations.  Please note however that the loss of congenial employment still applies to cases where the Plaintiff cannot continue with any employment at all and is unable to work at all.  For an example in relation to how such loss is assessed see the case of Hale –v- London Underground Limited (1993) PIQR Q30.  In terms of the quantum of such an award, values range between £1,000 and £10,000. 

In terms of loss of leisure or sporting activity, there is good authority that where the Plaintiff has had to change jobs as a consequence of the accident, thereby requiring longer hours to keep up the pre-accident level of earnings, if the Plaintiff is unable to partake in leisure, then he is entitled to seek compensation in respect of same.  In Tindale –v- Dowsett Engineering Construction Limited (unreported Mustill J 2nd December 1980) the equivalent of £3 per hour was awarded under this head. 

In terms of the loss of enjoyment of a holiday, where the Claimant has gone on a pre-arranged holiday but as a consequence of the injuries sustained has derived diminished enjoyment from it, the court estimates an award based upon the difference in value to the Plaintiff of the holiday if he was not disabled.  In the case of Marson –v- Hall (1983) CLY 1046, the Plaintiff was awarded £1,000 in respect of a £6,000 holiday.  

From the Defendant’s perspective, assessing general damages for pain and suffering and loss of amenity, it is incumbent upon the Defendant’s advisors to investigate causation between the breach of duty and the injuries complained of by the Plaintiff.  The Defendant’s representatives can and frequently do appoint surveillance personnel to observe and report upon a Plaintiff.  In such a manner exaggeration and malingering may be detected.  The purpose of Defendant’s medical evidence should be to emphasise what the Plaintiff can do and what activities he has been able to return to.  Furthermore in terms of loss of congenial employment, there is an argument available to the Defendant’s representatives based upon the publication by the Law Commission of Paper No. 257.  That states that loss of congenial employment is merely an aspect of pain and suffering and loss of amenity and that there is no need for other heads of non-pecuniary loss beyond pain and suffering and loss of amenity presently recognised by the court.  See also in the case of Willbye –v- Gibbons (2003) EWCA 372.    

(B) Past losses (Special damages)

Most losses caused by the accident will be reasonably easy to quantify by adding them up to the date of trial.  This head of damage will include items of extra expenditure already incurred by the Plaintiff, or the Plaintiff’s carers such as extra therapies, extra household expenditure on heating and toiletries, extra transport costs and items of clothing and equipment.  There are likely to be arguments as to the extent to which the expenditure has been extra to that which would have been incurred in any event if the child had not been disabled.

The most significant item under this head of damage will be the value of extra past care given gratuitously by the Plaintiff’s family.  This is part of the Plaintiff’s rather than the families claim although the family will be reimbursed out of the Plaintiff’s damages.  

There are two potential ways of assessing the value of the care provided.  Firstly an expert witness, a Nurse or an Occupational Therapist, will assess the value of the family’s care by reference to the commercial cost of employing care for the number of hours per week that the expert considers the family have given care over and above the hours that would have been spent caring for a non-injured party.  In principle the number of extra hours should increase as the Plaintiff gets older and his self-care abilities fall further behind those of an uninjured party.  There will be an issue as to the appropriate commercial hourly rates, although this is largely a needless area for controversy given that organisations such as local health trusts publish their care rates.  There is high authority for the proposition that a deduction should be made from the commercial rate to reflect the fact that the family’s care is given out of love and affection and is therefore supposedly of less value than commercially-provided care given with a purely financial motive.  The better point (in logic) for a Defendant is that a deduction should be made to reflect tax and national insurance contributions. The normal discount is between 25% and 33% (see Nash –v- South Mead Health Authority) 1993 PIQR Q156.  There is no conventional figure but 25% may be regarded as normal (Evans –v- Pontiprid Roofing Limited 2001 EWCA  civ 1657 CA.)  

The second alternative method of valuing past care arises if one of the family has given up work in order to care for the injured party.  In this case, the court may assess the value of the care as the net earnings forgone by the carer.  The leading case in English Law is the case of Housecroft –v- Burnett, a Court of Appeal Decision from 1985.  Referring to page 22 of the transcript of shorthand notes prepared in this matter it is noted that “… the basis on which anything is awarded to a Plaintiff in respect of nursing care provided by a relative was stated in this Court in Donnelly –v- Joyce (1974) 1QB 454.  In that case a claim for nursing services by the mother had been quantified in the sum of £147.16 being the equivalent of the earnings she had lost during the time she was looking after her son.  The Defendant contended that this was not the Plaintiff’s loss and could not be recovered by him.  The Court rejected that argument.  The authorities were reviewed, and Megaw LJ, giving the Judgment of the Court, said at 461: “We do not agree with the proposition inherent in Mr Hamilton’s submission, that the Plaintiff’s claim, in the circumstances such as the present, is properly to be regarded, to use his phrase, in relation to someone elses’ loss, merely because someone else provided to, or for the benefit of, the Plaintiff – the injured person – the money or the services to be valued as money, to provide for the needs of the Plaintiff directly caused by the Defendant’s wrong-doing.  The loss is the Plaintiff’s loss.  The question from what source the Plaintiff’s needs have been met, the question who has paid the money or given the services, the question whether or not the Plaintiff is or is not under a legal or moral liability to repay are, so far as the Defendant and his liability are considered, all irrelevant.  The Plaintiff’s loss, to take the present case, is not the expenditure of money to buy the special boots or pay for the nursing attention.  His loss is the existence of the need for those special boots or for those nursing services, the value of which for the purposes of damages – for the purposes of the assessment of the amount of his loss – is the proper and reasonable costs of supplying those needs.  That, in our judgment, is the key to the problem.  So far as the Defendant is concerned, the loss is not someone else’s loss.  It is the Plaintiff’s loss.”

Thus where the needs of an injured party are and will be supplied by a relative or friend out of love and affection and without regard to monetary reward, how should the court assess the proper and reasonable cost of that care?  Further considering the problem Lord Justice O’Connor stated that “… once it is understood that this is an element in the award to the Plaintiff to provide for the reasonable and proper care of the Plaintiff and that a capital sum is to be available for that purpose, the Court should look at it as a whole and consider whether, on the facts of the case, it is sufficient to enable the Plaintiff, among other things, to make reasonable recompense to the relatives.  So, in cases where the relative has given up gainful employment to look after the Plaintiff, I would regard it as natural that the Plaintiff would not wish the relative to be the loser and the Court would award sufficient to enable the Plaintiff to achieve that result.”

It is therefore incumbent upon the Plaintiff’s adviser, in any action, to calculate both the cost of the gratuitous care provided by the family and the loss sustained by the family as a consequence of, for example, giving up work.  There may be a significant shortfall between payment for that care and the monies that the family could reasonably have expected to have earned had they remained in employment. 

The evidential starting point for any claim for past losses in respect of care must be comprehensive proofs of evidence from the Plaintiff’s carers detailing the care given currently.

(C)
General Principles Pertaining to Future Loss

Whilst issues of fact relating to liability must be decided on balance of probability, the law of damages is concerned with evaluating, in terms of money, future possibilities and chances.  In assessing damages which depend on the court’s view as to what will happen in the future if something had not happened in the past, the court must make an estimate as to what are the chances that a particular thing will happen or would have happened and reflect those chances, whether they are more or less than even, in the amount of damages it awards.  This of course is an impossible task.  As Lord Scarman commented in Lim –v- Camden (1980) AC 174, “….there is really only one certainty:  the future will prove the award to be either too high or too low… knowledge of the future being denied to mankind, so much of the award as is to be attributed to future loss and suffering, in many cases the major part of the award will almost surely be wrong.”

The law therefore adopts a method for the calculation or capitalisation of the present value of future losses.  It achieves this by the application of a multiplier to a multiplicand representing the anticipated annual costs or losses.  The multiplier is the figure by which the future annual loss is multiplied to reflect the length of time over which the loss is likely to be suffered. The court will adjust the multiplier to reflect contingencies other than mortality such as redundancy, sickness or particular individual circumstances.  The Ogden Tables notes provide guidance on suitable discounts according to occupation, geographical area and age.  

The multiplicand is the annual future loss of earning/care/treatment etc.  

It is fair to say that the court’s approach of multipliers for future losses has in the past been much less scientific in personal injury cases than in other spheres, for example, matrimonial cases.  That has however changed in recent years.  The choice of multiplier and the basis of such choice, has been a topic of two principle controversies in personal injury and medical negligence cases in recent years, namely the use of actuarial evidence and the appropriate discount rate to be applied when choosing a multiplier.  

(i) Actuarial Evidence

Actuarial evidence was for a long time regarded with suspicion by the Judiciary.  It was only in 1995 that the Ogden Tables became formally admissible in evidence with effect from a date to be appointed, but only in respect of proceedings commenced after that date.  The importance of the Ogden Tables is however somewhat overstated in certain cases.  The Tables take account of ordinary mortality risks whereas particular Plaintiffs might have very much greater than ordinary mortality risks so that the Tables cannot be applied directly.  Secondly the Ogden Tables having been devised principally for ordinary personal injury cases, commence only at the age of 16.  Plaintiffs may well be younger.  Thirdly there should be in principle and logic no place for actuarial input into the calculation of multipliers in respect of future costs when the expert medical witness has already, in producing a median figure for life expectancy, allowed for the possibility of both earlier and later death and produced for the court a notionally certain date of death.  In those circumstances the court should have to do no more than apply a mathematical multiplier based on an appropriate discount table without allowance for mortality.  It has to be said that this approach has not found favour in the House of Lords, the House reserving to it the right to apply a “judicial discount” to reflect “life’s manifold contingencies” Hunt –v- Severs (1993) QB 815.  In summary the present approach in cases where life expectancy is impaired is to use a mathematical, as opposed to an actuarial multiplier, with a judicial discount of perhaps 10% to reflect contingencies.  

(ii) The discount rate
When choosing a multiplier the court has to make an assumption as to the net rate of return, after taking into account tax and inflation, that the Plaintiff will obtain on investing damages; the discount for accelerated receipt, which is the arithmetical basis for the calculation of the multiplier, will be at the same rate of the assumed net rate of return.  The lower the percentage rate of return or discount, the higher will be the multiplier. 

Until 1998, the traditional approach had been to assess multipliers on the basis of a net rate of return (discount rate) of between 4% and 5%.  This approach, together with an unscientific judicial approach, produced low multipliers.  In the 1970s, 16 was thought to be the conventional maximum multiplier and by the late 1980s it had crept up to 18 or 19.  

The introduction of Index Linked Government Stocks (ILGS), pressure from various sources including the Ogden Working Party and judicial hints from the Court of Appeal, together with recommendations of the Law Commission that multipliers should reflect the rates of return obtainable on ILGS, meant that in many large cases, Plaintiffs argued for multipliers based on a discount rate lower than 4%-5%.  Matters came to a head in the House of Lords case Wells –v- Wells (1998) 3 ALL ER 481.  In that case the House of Lords held that when assessing damages for anticipated future loss that some expenses in personal injury cases, the court should fix the award by assuming that the Claimant’s would invest their damages in ILGS and that this investment would be risk free.  

The court is not concerned how the award is actually invested.  If the Claimant decides he can get help from a financial adviser in order to attempt to achieve a higher rate of interest on the lump sum, then so be it.  The House of Lords began by summarising the problem which faced the court.  Lord Lloyd stated “…it is the nature of a lump sum that it may, in respect of future pecuniary loss, prove to be either too little or too much.  So far as the multiplier is concerned, the Plaintiff may die the next day, or he may live beyond his normal expectation of life.  So far as the multiplicand is concerned, the cost of future care may exceed everyone’s best estimate.   Or a new cure or less expensive form of treatment may be discovered.  But these uncertainties do not affect the basic principles.  The purpose of the award is to put the Plaintiff in the same position, financially, as if he had not been injured.  The sum should be calculated as accurately as possible, making just allowance, where this is appropriate for contingency.  But once the calculation is done, there is no justification for imposing an artificial cap on the multiplier.  There is no room for judicial scaling down.”

Lord Lloyd then went on to explain why awards for future loss are discounted to eliminate overcompensation at 485a-d “The starting point for the multiplicand is to say the annual loss of earnings or the annual costs of care, as the case may be … the medical evidence may be that the need for care will increase or decrease as the years go by, in which case it may be necessary to take multiplicands for different periods covered by the award.  But to simplify the illustration, one can take an average annual cost of care of £10,000 on a life expectancy of 20 years.  If one assumes a constant value for money, then if the court were to award 20 x £10,000 it is obvious that the Plaintiff would be overcompensated.  For the £10,000 needed to purchase care in the 20th year should have been earning interest for 19 years.  The purpose of the discount is to eliminate this element of overcompensation.”

“The object therefore is to arrive at a lump sum which by drawing down both interest and capital will provide exactly £10,000 a year for 20 years, and no more.  This is known as the annuity approach. It is a simple enough matter to find the answer by reference to standard tables.  The higher the assumed return on capital net of tax, the lower the lump sum.  If one assumes a net return of 5%, the discounted figure would be £124,600 instead of £200,000.  If one assumes a nett return of 3% the figure would be £148,800.

Lord Lloyd then went on to address the problem of inflation eroding the value of money awarded for future losses at 485 e-h: “How is the court to ensure that the Plaintiff receives the money he will need to purchase the care he needs as the years go by despite the impact of inflation?  In the past the courts have solved this problem by assuming that the Plaintiff can take care of future inflation in a rough and ready way by investing the lump sum sensibly in a mixed “basket” of equities and guilts.  But the advent of ILGS …has provided the alternative.  The return of income and capital on ILGS is fully protected against inflation.  Thus the purchaser of £100 of ILGS with a maturity date of 2020 knows that his investment will be worth £100 plus X% of £100, where X represents the percentage increase in the retail price index between the date of issue and the date of maturity (or more accurately, eight months before the two dates).  Of course if the Plaintiff were to invest his £100 in equities it might then be worth much more.  But it might also be worth less.  The virtue of ILGS is that it provides a risk free investment.”

The House of Lords then set the rate of return to be used at 3% pending the Lord Chancellor specifying a new rate under Section 1 of the Damages Act 1996.  The Lord Chancellor has since decreed that the multiplier should be based on a discount rate of 2.5%.  It should however be noted that it is open to the courts under Section 1(2) of the Damages Act 1996 to adopt a different rate in any particular case if there are exceptional circumstances which justify it.  Reducing the multiplier by discounting for contingencies has been disapproved of by the House of Lords where there has been an agreed life expectancy.  There is no purpose in the courts making as accurate a prediction as they can of the Claimant’s future needs if the resulting sum is reduced for no better reason than the prediction might be wrong.  Contingencies should be taken into account where they work in one direction, but not where they cancel out.  

(D)
Future Losses and Expenditure


(a)
Future care   

A claim on behalf of an injured party in respect of future care is normally projected on the assumption that the Plaintiff will remain living in his home rather than in an institution.  This however may not be a realistic assessment of the particular Plaintiff’s capabilities.  Future care is the single most substantial head of damage with annual costs sometimes exceeding £50,000 in order to provide resident carers and a case manager in future years.  Needless to say expert evidence is absolutely essential in order to support a claim of this nature.  The function of the care expert in this case, is to assess the Plaintiff’s care needs for as long as he is likely to live, give an opinion, devise an appropriate care plan and then cost that plan.  The choice of the care expert is important.  In cases of serious injury, the care expert must have recent experience of setting up care regimes or buying care for or on behalf of such persons as the Plaintiff.  The quality of the care evidence adduced by both sides, with notable exceptions, often does little justice to the importance of the topic.  It is not unusual for Plaintiff’s experts to provide for an army of carers at all hours of the day and night whilst a close examination of the Defendant’s experts report may reveal that the Plaintiff will be left alone for hours on end.  It is therefore absolutely essential that the lawyers on both sides scrutinise the care reports to prevent such absurdities and to ensure that the experts proposed regimes are both internally consistent (as between different periods in the Plaintiff’s life) and externally consistent (eg with the nature and extent of the Plaintiff’s handicap or disability).  The regime must be more than just the experts’ “standard” regime.  It must be tailored to the individual case and to the individual needs.  The regime should also reflect the changing and increasing needs of the Plaintiff as he gets older, heavier and more difficult to manage.  It has become common to split the Plaintiff’s life into phases, particularly where the Plaintiff sustained injury as a minor.  In those circumstances life may be split into the following phases: 6-9, 9-11, 11-16, 16-19 and 19 onwards.  Part of the future care is likely to be given by members of the family and the issues that arise in relation to this are the same as those that arise in respect of past care costs, although any deduction from the commercial cost of care should only be made for as long as it is expected that family members will give care.  Thus for example, if care is given by parents, then commercial rates should apply when the parents become too old to give care themselves.  

From the Plaintiff’s perspective, a review of the case law pertaining to care demonstrates that it is absolutely mandatory that this head of claim is accurately and thoroughly investigated and thereafter accurately pleaded.  In the A –v- B Hospitals NHS Trust (2006) EWHC 1178 (QB) the High Court was asked to assess, inter alia, the costs of future care in respect of a Plaintiff who was born in 1999 and suffered hypoxic ischaemic damage as a consequence of negligence at the time of his birth.  Damages were agreed between the parties with the exception of the future care.  An issue arose between the parties concerning the cost of that future care and in particular in relation to the arrangements necessary to ensure that the Plaintiff continued to receive adequate care throughout the course of his life.  The decision of Mr Justice Lloyd Jones makes it abundantly clear that in devising a care plan, regard must be had to the particular medical needs of the individual Plaintiff.  In this case this particular Plaintiff required assistance from two persons with transfer.  The court held, inter alia, that the Plaintiff was entitled to avail of commercial carers for this task and furthermore that the parents were entitled to step back from their roles as carers and re-assume their parental roles.  The case re-affirmed the proposition that the remuneration for parents in respect of past loss is to be at a discounted rate.  The court approved the involvement of a nursing professional in the care of the individual for a period of three hours per week.  It did not however accept the need for monthly liaison meetings between the team of carers and the nursing case.  In the case the Defendants also had attempted to argue that there should have been a reduction in the award for future care due to the possibility that the local authority would provide care pursuant to its statutory obligations.  This argument was rejected by the court for the reasons set out in the previously decided case of Sowden –v- Lodge (2004) EWCA civ 1370 and Crofton –v- NHS LA (2006) Lloyds Rep Med 168.   

The Court of Appeal Decision in the case of Sowden –v- Lodge, given on 22nd October 2004, is instructive in this area.  This was a conjoined appeal which proceeded before the Court of Appeal on 15th June 2004.  In Sowden’s case, the Plaintiff had suffered injuries in a road traffic accident.  By the time of the trial the Plaintiff had lived in a residential home for several years but no longer had contact with her mother or sister.  There was tenuous evidence from the Plaintiff as to where she would like to live.  It was contended on her behalf that there should be a private arrangement with regard to accommodation and care.  Damages were therefore sought to cover that private care. 

The Defendant contended that the crucial question was whether it had been shown to be in the “best interests” of the Claimant for such an arrangement.  At trial the Judge accepted the submission and decided that it was in best interests of the Claimant to have residential accommodation ie living with other disabled persons in a local authority care centre.  Therefore the Trial Judge assessed damages for future care on the basis of the residential set up rather than a private arrangement.  At the heels of the hunt the Judge awarded a “top-up sum” for  additional care during the day time in the residential setting.  This concession was proposed by the Defendant at the end of the trial and there was a paucity of evidence to support the feasibility of augmenting residential provision in the manner proposed. 

The Plaintiff’s representatives appealed to the Court of Appeal to determine whether the “best interest test” applied by the Judge was correct. 

The Court of Appeal held that when a court is asked to determine whether care should be private, the correct test to be applied is whether the care and accommodation proposed on a private basis is “reasonable”.  There is a difference between what is reasonable and what is in the Plaintiff’s best interests.  Paternalism did not replace the Claimant’s right or those with responsibility for her to make a reasonable choice.  In general terms the approach has to compare what the Claimant might reasonably require with what the local authority was likely to provide.  If what the local authority was likely to provide falls short of what the Plaintiff might reasonably require, then the tortfeasor must pay for same.  The court must also take into account the Plaintiff’s ability to compel the local authority to perform its functions and provide the care required.  

In all the circumstances of the case, the Court of Appeal determined that the Judge had not applied the correct test but had never the less been right in determining what regime of care would best suit the Plaintiff in the future years.  Significantly however the Court of Appeal held that the Judge was wrong to treat the proposition concerning “top-up care” as viable in the absence of evidence to support same.  The Plaintiff was therefore entitled to go back before the Judge and demonstrate that the proposed augmentation was impracticable and that accordingly the balance was tipped towards a private arrangement.  

Per curiam, when dealing with cases involving very serious injuries it is important to place before the court cogent evidence as to how the regimes proposed by the parties for the care and accommodation of the Plaintiff will operate.  There is no legal burden on the Plaintiff to disprove that local authority statutory provision will be adequate.  Whilst it is for the Plaintiff to assert reasonable needs, it is for the Defendant who asserts that a Plaintiff should be content with local authority care, to set out in clear terms whether such reasonable needs can be met by such care and whether the Defendant accepts that reasonable needs will not be met and that top up care will be required.  Whatever is proposed should be properly particularised and listed.  This case, and a number of subsequent authorities, have been widely interpreted as meaning that the way is once more clear for Plaintiffs to recover full compensation from tortfeasors/Defendants in respect of their reasonable care needs, particularly if seeking private domiciliary, as opposed to residential care and accommodation.  The court is likely to be receptive to such arguments if the Plaintiff, though physically disabled, retains sufficient mental facilities to express clear preferences as to his future care and he has the express intention of not seeking local authority funding.  It is however still open to the Defendant to argue that where the Plaintiff does not have sufficient cognitive capacity to choose an alternative private regime of care that local authority care can be relied upon and thus reduce damages.  The case of Freeman –v- Lockett (2006) EW8 C102 is good authority for the principle that a Plaintiff should be free to choose to set up a private care regime and it would not amount to a failure to mitigate loss by refusing to rely on state provision.  

(b)
Therapies 

In appropriate cases, consideration must be given to whether or not the injured party will benefit from the future provision of therapies.  In the more severe personal injury cases where there is ongoing significant disability which will affect the Plaintiff’s mobility, physiotherapy is normally necessary.  Provision for physiotherapy is often insufficient in quantity or unreliable, or geared to rehabilitation after surgery rather than to long term maintenance, hence the need to claim for the cost of private treatment.  The evidence of an independent physiotherapist will be necessary.  The choice of expert will be tailored by the nature of the disability.  Thus a paediatric neuro-physiotherapist should be retained in a case where one acts on behalf of a sufferer from cerebral palsy.  In respect of an adult Plaintiff’s care once again it is important to tailor the expert to the Plaintiff’s particular needs.  In either case it is the job of the physiotherapist to devise a therapy regime for the Plaintiff and to cost that therapy in order to augment that available, or not, on the NHS, together with items of specialist physiotherapy treatment.  There will be issues as to the number of sessions of therapy necessary and as to the cost per session, although this head of damage does not tend to be very controversial.  The Chartered Society of Physiotherapists publishes recommended rates for private treatment.  Furthermore the total sums of money involved in the treatment are normally relatively small.  

Consideration in appropriate cases should also be given to the retention of a Speech Therapy Expert. Speech therapy input is necessary in cases where severe neurological injury has been sustained.  Speech therapy is not merely confined to difficulties in respect of speech and communication but also in respect of feeding difficulties.  The Speech Therapist must, like the physiotherapist, be specialist in dealing with particular ailments which afflict the particular Plaintiff.  Once again the evidence of the Speech Therapist will go not only to treatment costs, but also to the costs of appropriate equipment, including sophisticated computerised communication equipment and feeding aides.  Once again, for the same reasons as in respect of physiotherapy, this head of damage tends not to be terribly controversial save perhaps in respect of equipment costs.  

Occupational therapy may also be appropriate.  As such, the costs of Occupational Therapy may not be particularly controversial but the Occupational Therapist is likely to be asked to give evidence in respect of a very wide and more controversial range of other costs resulting from disability, including assessing and costing equipment and transport needs.  

(c)
Equipment

The equipment recommended by the expert must be tailored to the Plaintiff’s particular needs.  The solicitor with conduct of the action must be careful to ensure that when an expert produces his report that the report is not simply the “standard report”, which is the same in every case and which provides a long list of what may be required by the Plaintiff, rather than what will probably and reasonably be necessary.  At one end of the scale there is highly sophisticated computer equipment involving sophisticated switching by means of, for example, the injured Plaintiff’s foot or even breath, costing many thousands of pounds and requiring the expert evidence of a specialist rehabilitation engineer from a centre of excellence.  Such equipment can in an appropriate case vastly improve the independence and quality of the Plaintiff’s life by improving communication and enabling the Plaintiff to maximise his potential.  At the other end of the scale there are specialist items of cutlery, costing only a few pounds each in respect of which an Occupational Therapist can give evidence.  Between these two extremes there is a range of equipment conventionally claimed for by the Plaintiff which includes wheelchairs, hoists, special baths, beds and seats.  

It is important to remember that provision has to be made for the replacement of the equipment as a result of growth and wear and tear.  Provision must also be made for the future costs, if necessary, of re-assessing equipment needs at a specialist centre.  Such future intermittently recurring costs must be discounted for accelerated receipt.  The issues concerning equipment claims usually relate to the need for, appropriateness, cost and replacement intervals of the equipment.  There will be arguments as to the provision of some items of equipment at public expense and also as to the adequacy of equipment which is provided.  The Defendants can also argue discounts in respect of certain items, for example computers, on the basis that the Plaintiff would have bought them anyway, albeit less frequently and to a less expensive specification and without the specialist hardware and software tailored to the Plaintiff’s disability. 

(d)
Transport 

Depending upon the nature of the Plaintiff’s injury or disability, the Plaintiff or his carers will have to purchase a vehicle which is larger (in order to transport wheelchairs and in order to ensure easy access) than if the Plaintiff had not been injured or disabled.  That vehicle may need special adaptation (ramps or a lift) to enable entry into it by the Plaintiff, and a special seat and car phone may be claimed.  There will be additional extra mileage incurred in travelling to hospital or therapy appointments.  It is important to remember that it is only the extra costs of buying and running a bigger or more reliable vehicle that are claimable.  The Plaintiff or his carers would probably have had to buy a car in any event at some point.  Any claim for extra mileage may be offset by the fact that the Plaintiff is disabled from activities that would, if the Plaintiff had not been disabled, have required transport by car in any event.  Most significantly, the effect of the motibility lease scheme, which enables a disabled person to obtain a new car every three years by paying a deposit and then using the motability component of their DLA as the lease instalments, means that claims may be limited solely to the deposit.  They will actually pay under the motability scheme a deposit that they would, if not disabled, have paid less frequently for a smaller car under a higher purchase agreement.  The evidence of an Occupational Therapist is usually obtained in relation to transport costs.  The Automobile Association annually publishes running costs for cars of different engine sizes.  

(e)
Education

In respect of the minor Plaintiff, local education authorities are, under the Education (NI) Order 1986 and associated legislation obliged to provide special needs education to those in need of such education until the age of 16.  The trend is towards education of special needs children within mainstream schools rather than at specialist schools.  Methods of resolving disputes with education authorities are outside the scope of this paper but the nature and uncertainty of future educational provision has a significant effect in the quantification of damages.  Assuming that the minor is fit enough to attend school, his care needs will be diminished during school hours, although it is becoming increasingly common to claim for the cost of an “Education Assistant” as a one to one classroom helper to augment the staff provided by the school.  

It is important to note that problems arising out of the uncertainty of state provision for future education costs have been resolved in the past in some cases by adjourning the question of education until such time as the funding position becomes clear.  This may not be entirely satisfactory, however since the question of education may interlock with the child’s care and therapy claims, so that to adjourn the education claim may also in effect mean adjourning the final resolution of a significant proportion of the total claim.  A solution may be found in the parties entering into an agreement, if they are willing to do so, whereby the Defendant undertakes to meet the relevant school fees in so far as they are not met by the local education authority, with the Plaintiff’s next friend undertaking in return to use best endeavours to obtain funding from the education authority. 

(f)
Housing and Accommodation

The solicitor with conduct of an action on behalf of an injured party must consider the issue of housing and accommodation whenever the medical evidence demonstrates that there will be permanent and serious mobility problems.  If the Plaintiff or his family were not affected by permanent and serious mobility problems in advance of the date of the negligence, then the Plaintiff and his family will almost certainly be living in a house which is unsuitable to the Plaintiff’s disabilities.  The Plaintiff can move to a new house which will either be a bungalow or a house with sufficient space downstairs for the bedrooms of the Plaintiff and any resident carers.  Such a house will need to be on a level site, have sufficient storage space for specialist equipment and have a garage with covered access.  Any house purchased from the existing housing stock is likely to require adaptation, in the form of enlargement and/alterations such as widening doors for wheelchair access.  

Alternatively, subject to the facilities in the existing property, it may be possible that the existing property can be specially adapted for the Plaintiff’s needs arising as a consequence of the negligence in the case.  A further alternative is that the Plaintiff may move to a custom built house on a new site.  In accessing damages under this head of claim, credit is given for the value of the Plaintiff’s existing home, if any, and for the value of any house the Plaintiff would in due course have bought in any event.  The Plaintiff is not compensated for the extra capital cost of purchasing the house, but for the loss of use of the capital.  The courts consider that real property, unlike other equipment, is an asset that does not depreciate.  Instead the court will award damages for the denial of interest on the additional capital which has been spent on the new property and is calculated in the following way.  The appropriate measure of damages for the capital costs of accommodation is to take 2% per annum of the capital cost x Plaintiff’s full life multiplier.  Thus, if the family live in an £80,000 house but the new house will cost £200,000, then the full life multiplier is 18, the value of the claim will be £43,200.  (£200,000 - £80,000 = £120,000 x 2% = £2,400 x 18 = £43,200).  The authority for this proposition is Roberts –v- Johnston (1989) QB 878.  The use of 2% as the appropriate percentage has of course come under challenge in recent years as a consequence of the change in the housing market.  Certainly 2% will not adequately reflect the housing boom which has recently occurred within this jurisdiction.  

Although the Plaintiff does not receive the capital costs of buying the new home, the court will normally allow the payment out, for the purchase of a house, of a sum not exceeding the aggregate of the value of the Plaintiff’s damages for pain and suffering and loss of amenity and for loss of earnings.  

In addition to the costs of buying the new house, there will normally be claims for the costs of altering it, moving costs, stamp duty, estate agent fees, connection to utilities, carpets, curtains and decorations, professional fees for conveyancing, architect and construction and extra running costs.  

It is important to note that the issues in relation to housing claims may be linked to other issues under the heads of claim, in particular care.  For example, there may be an issue between the care experts as to whether or not a resident carer is necessary, or as to the number of resident carers, which will affect the number of bedrooms necessary in the proposed house.  It may be necessary to seek to construct separate accommodation in the form of an annex for carers if they are to be present on a permanent basis.  In light of the foregoing, it is obviously important that the Plaintiff’s representatives retain the services of an appropriately qualified expert, in most cases an architect with experience of designing and building accommodation on behalf of persons suffering from disabilities.  Additional evidence will be required from a surveyor, a quantity surveyor or an estate agent. 

(g)
Loss of Earnings

The general principle is that the Plaintiff should be put in the position that he would have been in had the accident not happened.  

(i) Where the Plaintiff will be incapable of ever working remuneratively

In this situation some estimate must be made as to the occupation the Plaintiff would have followed and as to his likely earnings in that occupation.  The best guide to the former tends to be the parental occupation or the achievement and occupation of siblings.  Employment experts can be used by both sides to project likely earnings.  If the Plaintiff’s life expectancy is unimpaired, the multiplier appropriate for loss of earnings to retirement age is used, but is discounted so as to take account of accelerated receipt and also to reflect the risks of unemployment, career breaks and the prospect that the Plaintiff may not have achieved the postulated career.  If the Plaintiff’s life expectancy is impaired, the Plaintiff can recover damages reflecting earnings in the lost years, but with a deduction from the multiplicand of between 50% and 66% on account of personal expenses in those years.  If the reduction in life expectancy is very great, the lost years element may be significant.

(ii) If the Plaintiff was unemployed at the date of injury 

In such circumstances a detailed statement should be obtained from the Plaintiff of the reasons why the Plaintiff was unemployed at the time of injury.  Qualifications and work history should be determined and set out in a detailed statement.  The strength of a claim for loss of earnings under this head of damage will depend upon how long the Plaintiff had been unemployed, what the reason was for the unemployment, what steps, prior to injury, the Plaintiff had taken to obtain regular employment and what qualifications and capacity the Claimant had prior to the injury sustained.  It is necessary in calculating loss on this basis to form a view as to the period for which the Plaintiff would have remained unemployed.  This job search period varies depending upon local labour market conditions and the nature of work sought and the motivation of the job hunter.  If the Plaintiff is one of the long term unemployed, ie for more than two years, or has long term unemployment in his employment history that cannot be explained, the court will require cogent evidence of earnings potential before making anything other than a nominal award under this head.

(iii)
Where the Plaintiff was working illegally prior to the date of the incident

This occurs when a Plaintiff was not paying tax or national insurance contributions on his income prior to the date of the incident.  The Plaintiff may also have been claiming benefits at the time.  Occasionally there will be large claims for loss of earnings under this heading.  Careful consideration must be given to advancing a claim on this basis.  When determining whether or not to advance a claim on this basis, regard must be had to whether or not there is sufficient evidence of the loss to make it worth claiming.  The Plaintiff must be aware that he can be prosecuted if he makes a claim against the Defendant and the court finds that he has not declared income in the past.  Furthermore a court may consider the Plaintiff’s actions such as to prevent it from making an award under this head of damage for policy reasons.  In this regard the case of Numan –v- Folkes and Dunlop Tyres Limited (2002) EWCA civ 591 CA is instructive.  

(iv)
Handicap on the labour market
When someone has been injured as a consequence of an accident at work, it may be that the injuries are so severe that the person is unable to get a job of the same quality as previously experienced.  They are “at a disadvantage on the labour market”.  Because of that handicap or disadvantage, the courts have been inclined to compensate people for that problem. The payment is typically known as the Smyth –v- Manchester type payment. 

The basic principles are set out in Moelicker –v- Rayrolle & Co Ltd  (1977) 1 WRL 132.  The evidence which is normally required is the Claimant’s current wage, (nett not gross), their prospects for the future and, particularly, evidence of the particular difficulties in seeking and retaining employment by reason of the disability.  This may be because they are in a high unemployment area, or there are breaks in the career path for childrearing, or there may be particular insecurity in the job, employer or trade.  

In assessing the risk of disadvantage in the labour market enquiry must be made as to whether there is a substantial or real risk that the Plaintiff will be thrown on to the open labour market during the remaining period of his working life.  Thereafter consideration should be given to the nett earnings the Plaintiff will lose if unemployed by reason of the injury.  When this figure has been estimated, then the present value of the risk of financial damage should be ascertained.  In general terms, it is suggested (Barstow –v- A. Roberts Building Ltd 1987) that it would be unrealistic to have a gross multiplier of more than five years in any Smyth –v- Manchester element of an award.  That case suggested a pragmatic approach to the calculation of risk based upon the length of years left in employment and the risk of coming out of employment early due to disability. 

(v)
Residual earnings capacity
In any calculation in respect of future loss, it is incumbent upon the representatives of both parties to address whether the Plaintiff, even if out of work, has any residual earnings capacity.  This simply means whether the Plaintiff is capable of securing paid employment notwithstanding the injury sustained.  That paid employment may not be at the same level or of the same type as previously enjoyed by the Plaintiff but, if successfully advanced by the Defendant, it will serve to make substantial inroads into the overall value of a future loss claim.  Obviously the medical evidence obtained on behalf of the parties is of crucial importance in this assessment.  

For those seeking guidance as to how the court approaches the assessment of residual earnings capacity, one can do no better than to examine the Judgment of Mr Justice Stephens in the case of Kyle Duncan Hunter –v- Ministry of Defence (2007) NIQB 43, delivered on 25th May 2007.  At the time of trial the Plaintiff was 36 years old.  On 10th January 2001 he sustained severe injuries in an accident which occurred on an adventure training course in Wales.  He sustained numerous injuries as a consequence of a fall, the worst of which was an injury to his right knee.  His right leg was lying at 90 degrees to the alignment of his thigh and had to be relocated into position by rescuing staff.  Most of the ligaments in his right knee were ruptured.  He underwent three major operations to reconstruct his right knee.  He also suffered from post traumatic stress disorder and depression.  He was medically discharged from the army in December 2005 and at the time of trial had not gained any alternative employment.  At trial there was no issue in respect of the Plaintiff’s past loss of earnings nor his entitlement to that amount.  There was no dispute in respect of liability.  The matter proceeded before Mr Justice Stephens in relation to the question as to what the appropriate amount of compensation for the Plaintiff would be.  General damages, past loss, loss of services and interest were all agreed.  The only item disputed at the hearing of the action was in respect of future loss of earnings.  It was accepted that the Plaintiff’s future wage earning capacity if the accident had not occurred amounted to a total figure of £268,290.  The dispute therefore centred on the Plaintiff’s residual earning capacity and what therefore should be deducted from the overall future loss of earnings.  

The dispute in relation to the appropriate deduction was informed by the Sixth Edition of the “Actuarial Tables For use in Personal Injury and Fatal Accident Cases” (the Odgen Tables).  It was accepted by the Defendant that in assessing the Plaintiff’s future residual wage earning ability, the Judge should apply a discount to reflect the fact that employment patterns have changed and the Plaintiff’s low educational attainment.  The extent of the reduction in the multiplier in relation to the Plaintiff’s residual earnings capacity was to be further discounted to reflect the Plaintiff’s degree of disability.  Whilst the Plaintiff was out of work at the time of hearing, the medical evidence was unanimous in finding that there was no reason why the Plaintiff could not be employed or seeking employment and indeed that there would have been a substantial chance that he could have secured employment.  In all the circumstances of the case Mr Justice Stephens reduced the multiplier in respect of the residual earnings capacity by a factor of 40% to take account of this particular Plaintiff’s individual circumstances.  An award of £87,000 was made in respect of future loss.  

(h)
Miscellaneous

(i) Credits to be given to the Defendant
The general rule is that financial gains accruing to the Plaintiff which he would not have received but for the event which constitutes the Plaintiff’s cause of action are prima facie to be taken into account in mitigation of losses which that event occasions to him (Hussain –v- New Taplow Papermills Ltd 1988 AC 514).

There are exceptions to this general rule, for example insurance money paid in respect of injuries is not deducted from the overall value of the Plaintiff’s award (Bradburn –v- GWR 1874 LR 10 EX 1).  Pensions will not be set off against loss of earnings, but will be set off against loss of pension.  Charitable donations, except where made by the tortfeasor, will not be set off.   Parents provision of board and lodging will not be set off.  

On the other hand, where redundancy is connected with the injury, it should be deducted from a claim for loss of earnings.  Sick pay obviously is to be set off against any loss of earnings claim however non-statutory sick pay, where paid by way of a loan by employers, does not have to be set off against earnings.  Expenses incurred in earning money, for example travel expenses to and from work, may be deducted if they are particularly large (Dews –v- NCB 1988 1AC 1).

(ii) Lost years  

Where the Claimant’s expectation of life has been shortened by injury measure is the loss of earnings (or other loss) caused by the death, less the expenses of living (conventionally 50% of net earnings) (Phipps –v- Brooks Dry Cleaning Services Ltd 1996 PIQR Q100).

(iii) Interest

Section 33A of the Judicature (Northern Ireland) Act 1978 provides that in proceedings before the High Court for the recovery of a debt or damages there may be included in any sum for which Judgment is given simple interest, at such a rate the Court thinks fit or as Rules of the Court may provide, on all or any part of the debt or damages in respect of which Judgment is given or payment is made before Judgment, for all or any part of the period between the date when the cause of action arose and the date of Judgment.  A claim for interest must be made in the Writ or Statement of Claim.  Interest is to be awarded at a rate not exceeding the Judgment rate, presently 8% per annum.  

CRU recoupment is not deducted before calculating special damage interest. 

Plaintiff practitioners should note that if a case has taken a long time to bring to trial, the Defendant is likely to argue that the period for which interest is awarded should be limited.  On the other hand the Plaintiff can argue that the Defendant has had use of the money throughout that time.  

(iv) Costs of managing the Plaintiff’s award
Where the Plaintiff is a patient, ie a person who by reason of a mental disorder within the meaning of the Mental Health Act is incapable of administering his affairs, damages will be administered, in this jurisdiction in the normal course of events by the Office of Care and Protection.  The Office of Care and Protection in the High Court charges annual fees for its services.  Those fees are recoverable as an item of damages, but the multiplier applied will not normally be a full life multiplier but one reduced to reflect the fact that the fund, and therefore the income from it, will reduce with time as increased drawings of capital are made. 

Managing Quantum Cases

The management of the Plaintiff’s special loss claim is always time consuming and can be difficult, if only because of the large number of different heads of damages and interlocking specialisations, and the sheer number of potential expert witnesses that may be involved.  There is no substitute for hard work and attention to detail, but certain basic principles and points can be outlined applicable to both Plaintiffs and Defendants.  

The experts views as to the appropriate future for the Plaintiff must be consistent with each other.  They must all agree as to where and how the Plaintiff will be cared for, and must present as a cohesive picture.  It is the responsibility of the Plaintiff’s advisers to ensure that the experts get the facts right.  Have they correctly perceived and assessed the Plaintiff’s disability. Ensure that the experts are not duplicating costs for the same item.  Ensure that the “lead” medical expert agrees with the way that the claim in respect of loss is framed.  In such circumstances there is no alternative to a conference with Counsel and the medical experts in order to iron out all of these problems, attended if possible by all of the experts, and essentially by the lead medical expert, the care, accommodation and equipment experts.  It goes without saying that solicitors advising their clients in respect of special loss must, as a bare minimum, have knowledge of the case law which pertains to this area of practice.  Failure to ensure that your knowledge is up to date in respect of special loss is tantamount to a breach of duty to your client as it will inevitably lead to your client being under-compensated in respect of his injuries.  

Patrick Mullarkey

Campbell Fitzpatrick

25th October 2007 
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